The Taxation of Binary Options for Individuals in Canada: A
Comprehensive Analysis

l. Introduction: Binary Options and the Canadian Tax Landscape

A. Overview of Binary Options

Binary options represent a distinct category of financial instrument characterized by
their simple, yes/no proposition regarding the future price movement of an underlying
asset within a strictly defined, often very short, timeframe." These instruments operate
on an "all-or-nothing" payout structure: a correct prediction yields a predetermined
fixed profit, while an incorrect prediction results in the loss of the entire amount
invested, or nearly all of it.* The underlying asset can range from currencies and
commodities to stock indices or even specific events.? Unlike traditional options,
binary options do not grant the holder the right to buy or sell the underlying asset; the
outcome is purely based on whether the price condition is met at expiry.’

B. The Core Tax Question

The central issue for Canadian individual taxpayers engaging with these instruments is
determining their treatment under Canada's Income Tax Act. Specifically, how are the
financial outcomes - the gains or, more commonly, the losses - resulting from binary
options trading classified for tax purposes? Should they be treated as business
income (or loss), capital gains (or loss), gambling winnings (or non-deductible losses),
or potentially fall under another category? The classification carries significant
consequences for tax liability and the deductibility of losses.

C. Critical Context: The Canadian Regulatory Ban

Any discussion of binary options in Canada must immediately address a crucial piece
of regulatory context: the explicit prohibition on their offering to individuals. In 2017,
the Canadian Securities Administrators (CSA), representing the provincial and
territorial securities regulators, implemented Multilateral Instrument 91-102 Prohibition
of Binary Options.® This instrument makes it illegal to advertise, offer, sell, or otherwise
trade binary options with a term to maturity of less than 30 days with or to any
individual in Canada.® This ban was enacted due to the determination that these
products are fundamentally unsuitable for retail investors owing to their high-risk
characteristics and their status as the leading type of investment fraud facing
Canadians at the time.? Critically, the CSA has confirmed that there are absolutely no
individuals or firms registered or authorized to legally offer or sell any type of binary



option product to individuals in Canada.?

The illegality of offering these products under Canadian securities law creates a
fundamental tension when considering their tax treatment. While Canadian tax law
generally applies to income from all sources, including illegal ones %°, the fact that the
activity itself (from the provider's side) is prohibited raises significant practical and
legal issues for the taxpayer. Engaging with platforms offering these banned products
means dealing with entities operating outside Canadian regulations, often offshore,
and frequently implicated in fraudulent schemes.” This context profoundly impacts the
ability to substantiate transactions and claim losses for tax purposes, as the
legitimacy and even the existence of genuine trading activity can be called into
question. The high probability of interacting with fraudulent operations, rather than
legitimate trading platforms, is a defining feature of the binary options landscape for
Canadians.’

D. Report Scope and Objective

This report provides an analysis of the tax implications of binary options trading for
Canadian individuals based on the provisions of the Income Tax Act, relevant Canada
Revenue Agency (CRA) administrative positions, and pertinent jurisprudence
concerning trading and gambling activities. The analysis specifically considers the
unique structure of binary options, their comparison to gambling, and the critical
overlay of their prohibited regulatory status in Canada. The objective is to clarify the
likely tax treatment and associated reporting obligations, while highlighting the
significant risks and complexities involved. This analysis focuses on federal income tax
law; while provincial principles often align, specific provincial rules are not addressed.
It pertains solely to individual taxpayers.
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ll. Defining Binary Options: Mechanics and Risks
A. The Binary Proposition

The fundamental mechanism of a binary option involves a contract predicated on a
simple yes/no question about an underlying asset's price relative to a specific "strike
price" at a predetermined future time or date (the "expiry").? The trader does not
purchase the asset itself, nor the right to purchase it later (as with traditional options),
but rather places a wager on the directional outcome.? For example, a binary option
contract might ask: "Will the S&P 500 index finish above 4,500 at 4:00 PM ET
today?".? If the trader believes the answer is "yes," they would "buy" the option; if they
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believe "no," they would "sell" the option.? The price of the binary option contract
itself fluctuates between $0 and $100 (in typical exchange-traded examples, though
structures may vary slightly with offshore brokers) based on the market's perceived
probability of the "yes" outcome occurring.?

B. All-or-Nothing Payout

The defining financial characteristic of a binary option is its fixed, dichotomous payout
structure.’ If, at the moment of expiry, the price condition specified in the contract is
met (the prediction is correct, or "in-the-money"), the holder receives a
predetermined, fixed cash amount (e.g., $100 per contract in the US exchange
model).? The profit is this payout minus the initial cost of the option.? Conversely, if the
condition is not met (the prediction is incorrect, or "out-of-the-money"), the option
expires worthless, and the holder loses the entire amount paid for the option." Some
offshore brokers might offer a small percentage refund on losing trades, but the
fundamental principle remains a near-total loss on incorrect predictions.® This starkly
contrasts with traditional options, where the profit or loss varies depending on the
magnitude of the underlying asset's price movement relative to the strike price.®

C. Key Characteristics

Several features distinguish binary options:

e Short Duration: Contracts typically have very short lifespans, often expiring
within minutes, hours, or days." This rapid turnover facilitates high-frequency
activity.

e Limited Risk (Per Trade): The maximum potential loss on any single binary
option contract is capped at the amount paid to acquire it." This predetermined
risk is often highlighted in marketing. However, the potential for rapid, successive
losses means that cumulative financial damage can be significant, especially if
multiple contracts are traded.’

e Speculative Nature: Binary options are inherently speculative instruments,
essentially wagers on short-term price fluctuations rather than investments in the
underlying asset's long-term value or potential.’ Their structure encourages
betting on volatility rather than fundamental analysis.

D. Comparison to Gambling

The structure and operation of binary options frequently draw comparisons to
gambling or wagering.® Securities regulators, financial commentators, and investor
protection agencies often describe them in these terms.® The fixed win/loss outcome,



the short timeframes, the "all-or-nothing" payoff, and the emphasis on predicting
near-term events align closely with characteristics of betting.® Some analyses note
that the cumulative payout structure often favors the broker, similar to the house edge
in casino games.®

E. Inherent Risks Beyond Market Movement

Beyond the inherent risk of predicting market movements incorrectly, engaging with
binary options platforms, particularly those accessible to Canadians (which are
predominantly unregulated and offshore), carries substantial additional risks."” These
include:

e Platform Manipulation: Allegations and findings of platforms manipulating
trading software to ensure customer losses, such as arbitrarily extending expiry
times on winning trades until they become losses.’

e Refusal to Pay: Platforms refusing to credit accounts or process withdrawals for
winning trades.’

e Identity Theft: The risk of personal and financial data (credit card numbers,
identification documents) provided during account setup being stolen or
misused.’

e Outright Fraud: Many platforms operate solely as mechanisms to steal deposited
funds, with no genuine trading ever occurring.*

These operational and counterparty risks distinguish binary options significantly from
traditional investments traded on regulated exchanges. While traditional investments
carry market risk, the structure of binary options (lacking ownership rights °, fixed
binary outcomes unrelated to the magnitude of price change ') combined with their
operation primarily through unregulated, high-risk, often fraudulent channels ° places
them in a different category. This structural and operational divergence is
fundamental when considering their classification for tax purposes, pushing them
away from conventional capital gains treatment applicable to most investments.

lll. The Regulatory Reality: Binary Options in Canada
A. The CSA Ban (Multilateral Instrument 91-102)

The regulatory landscape for binary options in Canada is unambiguous regarding their
offering to individuals. Effective December 12, 2017, Multilateral Instrument 91-102
Prohibition of Binary Options (Ml 91-102) came into force across all Canadian
provinces and territories (with British Columbia implementing a parallel prohibition via
BC Notice 2017/02).2 This instrument explicitly prohibits any person or company from



advertising, offering, selling, or otherwise trading a binary option that has a term to
maturity of less than 30 days with or to an individual.? The prohibition encompasses
solicitation and any act in furtherance of a trade.” It applies regardless of the
individual's sophistication level; even accredited investors cannot legally be offered
these short-term binary options in Canada.”

B. Rationale for the Ban

The CSA implemented this comprehensive ban primarily to protect Canadian investors
from widespread fraud.® At the time of implementation, binary options were identified
as the leading type of investment fraud targeting Canadians, causing staggering
financial losses.? Regulators deemed these products inherently high-risk and
unsuitable for individual investors due to their gambling-like characteristics and the
prevalence of illegal, often offshore, platforms aggressively marketing them to
Canadians.” The ban aimed to send a clear message about the illegality and
unsuitability of these products and disrupt their distribution channels.®

C. No Registered Providers

A critical point repeatedly emphasized by the CSA is that no individuals or firms are
registered or authorized to legally market or sell any binary options (including those
with terms of 30 days or longer, which fall outside the specific ban of Ml 91-102 but
are still considered securities or derivatives requiring registration) to individuals in
Canada.? Offering investment services or products in Canada is a regulated activity
requiring registration with provincial securities commissions.® The CSA actively
encourages investors to verify the registration status of any person or company
offering investments using the national "AreTheyRegistered.ca" database.® The
complete absence of registered entities for binary options underscores their
prohibited status for retail participation.

D. Offshore and Fraudulent Platforms

The overwhelming majority of binary options platforms accessible to Canadians
operate from foreign jurisdictions, often with little or no effective financial regulation.’
These entities frequently employ deceptive tactics to mask their true location and
identity, such as using Canadian phone numbers via Voice Over Internet Protocol
(VOIP) or listing false addresses.” The CSA and international regulators have
consistently warned that many of these platforms are outright scams designed solely
to steal money, where no actual trading occurs.” Common tactics used by fraudulent
operators include offering enticing "bonus" money, featuring fake testimonials or



reviews, employing high-pressure sales tactics, making unrealistic promises of low risk
and high returns, and creating significant obstacles when investors attempt to
withdraw funds.” These platforms have been linked to billions of dollars in losses
globally.®

E. Implications for Taxpayers

The regulatory reality has profound implications for Canadian individuals interacting
with these platforms. Engaging with them means operating outside the protections
afforded by Canadian securities regulation and, given the CSA ban and warnings,
likely dealing with entities conducting activities deemed illegal in Canada from a
securities law perspective.® The platforms are unregistered ¢, predominantly offshore ’,
and heavily associated with fraud.” Consequently, a Canadian individual transferring
funds to such a platform is, knowingly or unknowingly, participating in a transaction
with an entity violating Canadian securities law and potentially falling victim to fraud.

This context significantly complicates the tax situation, particularly regarding the
substantiation of transactions. Unregulated offshore entities are highly unlikely to
provide documentation that meets CRA standards, such as T5008 slips used for
conventional investment reporting.?” Given the high probability that the platform is
fraudulent ’, distinguishing between a genuine (albeit highly speculative and legally
guestionable) trading loss and simply being defrauded becomes exceptionally
difficult. The CRA requires taxpayers to maintain adequate books and records to
support all income and loss claims.? The absence of credible, verifiable
documentation from these offshore sources presents a major, potentially
insurmountable, obstacle for taxpayers seeking to claim losses or even accurately
report gains.

IV. Foundational Canadian Tax Principles for Trading and
Gambling

Understanding the potential tax treatment of binary options requires grounding in
fundamental principles of Canadian income tax law regarding sources of income, the
distinction between business and capital activities, and the specific rules for
gambling.

A. Sources of Income (Income Tax Act, Section 3)

Under section 3 of the Income Tax Act, Canadian residents are subject to tax on their
worldwide income from various sources. The primary sources explicitly listed are
income from office, employment, business, and property.*® Net taxable capital gains



are also included in computing income, although they receive preferential tax
treatment.”” A key principle is that a receipt must generally originate from a
recognized "source" to be considered taxable income.*> Amounts received that do not
arise from such a source, often termed "windfalls," are typically not subject to tax.
Common examples of non-taxable windfalls include lottery winnings (unless part of a
gambling business), most gifts, inheritances, and certain prizes.”° Income earned on a
windfall (e.g., interest earned by investing lottery winnings) is, however, taxable.*®

B. Business Income vs. Capital Gains from Securities/Derivatives

When dealing with transactions involving securities or derivatives (like options), a
critical determination is whether the resulting gains or losses are on account of
income (business activity) or capital.

Tax Implications: The distinction is significant. Business income is fully taxable at
the individual's marginal tax rate, meaning 100% of the net profit is included in
income.?” Conversely, only 50% of a net capital gain (the "taxable capital gain”) is
included in income and taxed.?” Similarly, business losses are generally fully
deductible against other sources of income in the year incurred, potentially
creating non-capital losses that can be carried back or forward.?” Allowable
capital losses (50% of the capital loss), however, can only be used to offset
taxable capital gains realized in the same year, the preceding three years, or any
future year.”

Determining Factors: The CRA, guided by extensive jurisprudence, considers

several factors to differentiate between business and capital transactions in

securities. No single factor is decisive; the taxpayer's whole course of conduct
and intention are examined.?’ Key indicators suggesting business activity (income
treatment) include %'

o High frequency of transactions ("day trading" is typically business income).

o Short periods of ownership.

Significant knowledge of, or experience in, securities markets.

Substantial time devoted to researching and trading.

Use of leverage (e.g., margin or borrowed funds).

Trading in speculative securities or derivatives rather than traditional

long-term investments.

o The taxpayer's stated intention, particularly evidence of pursuing profit
through trading activities in a commercial manner (reflecting the principles
from the Supreme Court's decision in Stewart v. Canada).*'

Application to Options: These principles apply equally to trading in standard

options. Frequent trading, complex strategies, or treating option trading as one's
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primary occupation would strongly suggest business income treatment.”® Casual,
infrequent option trades as part of a broader investment strategy might qualify
for capital gains treatment.” Similar logic is applied to cryptocurrency trading.”

C. Tax Treatment of Gambling Winnings and Losses

Given the frequent comparison of binary options to gambling, the tax rules governing
gambling activities are highly relevant.

e Casual Gambling: For the vast majority of Canadians who gamble occasionally
for entertainment, winnings are considered non-taxable windfalls.?® This applies
to lotteries, casino games based purely on chance (like roulette or slots), and
casual betting.”® Correspondingly, losses incurred from such casual gambling are
considered personal expenses and are not deductible for tax purposes.®

e Gambling as a Business: In rare and exceptional circumstances, gambling
activities can be deemed to constitute the carrying on of a business.?® This
requires demonstrating that the gambling is pursued in a sufficiently commercial,
systematic, and organized manner with a reasonable expectation of profit derived
from the activity itself, not just mere hope.? If this high threshold is met, the net
winnings are taxable as business income, and net losses may be deductible as
business losses.?

e Factors for Gambling Business: Establishing a gambling business for tax
purposes is challenging. Courts and the CRA look for objective indicators of
commerciality, such as %

o A systematic approach or method aimed at reducing risk and improving odds.

o The application of skill and knowledge where skill is a significant factor in the
outcome (e.g., professional poker players, the pool shark example cited in
jurisprudence ).

o Significant frequency and regularity of participation.

o Detailed record-keeping akin to a business.

o Evidence that the taxpayer relies on the activity for their livelihood.

o The intention to profit is necessary but not sufficient, as all gamblers intend to
win.?® Games of pure chance, like lotteries or roulette, are almost impossible
to classify as a business because the element of skill or system required for
commerciality is absent.?

The stark difference in tax treatment between casual gambling (tax-free wins,

non-deductible losses) and a gambling business (taxable wins, potentially deductible
losses) becomes critical if binary options activities are ultimately classified under the
gambling framework. Given that losses are a frequent outcome in binary options, the



inability to deduct them under the casual gambling model would be a significant
disadvantage, while the difficulty in meeting the criteria for a gambling business
presents its own challenges.

V. Tax Classification of Binary Options Gains and Losses in
Canada

Applying the established Canadian tax principles to the specific characteristics of
binary options trading by individuals leads to several potential classification scenarios,
though some are far more probable than others.

A. Analyzing Binary Options against Tax Principles

Evaluating binary options using the factors differentiating business income from
capital gains and considering the gambling framework reveals the following:

e Frequency/Duration: The extremely short-term nature of most binary options
contracts (minutes, hours, days) " inherently encourages frequent trading. High
frequency is a strong indicator of business activity.”’

¢ Intention: The primary motivation is clearly speculative profit derived from
short-term price movements.? This aligns with the "pursuit of profit" aspect of
business income but is also the core intention in gambling.”®

e Knowledge/Skill: While binary options are based on underlying financial assets,
the simplified yes/no structure and fixed payout arguably reduce the complexity
compared to traditional options trading.? Some platforms market them as
requiring little knowledge ©, which leans away from sophisticated trading activity.
The relevant "skill* might lie in predicting very short-term market directionality,
which could be viewed as either a highly specialized trading skill or a form of
sophisticated gambling, depending on the approach and consistency. The
Luprypa case, involving a skilled pool player exploiting specific situations,
suggests skill can elevate gambling-like activities to a business ?°, but applying
this to binary options is uncertain.

e Nature of Instrument: Binary options are exotic, high-risk derivatives with an
all-or-nothing payout structure.' They do not represent ownership or provide the
variable returns typically associated with capital property held for investment
purposes.

B. Likely Classification Scenarios

Based on the analysis, the following classifications emerge in order of perceived
likelihood, before fully considering the impact of illegality and fraud:



e Scenario 1: Business Income/Loss (Most Plausible Trading Classification): If
binary options activity is viewed primarily through the lens of
securities/derivatives trading, the characteristics align strongly with business
income treatment. The high frequency, short holding periods, speculative nature,
and profit-seeking intent match the CRA's criteria for trading as a business.”
Under this scenario, gains would be 100% taxable, and losses would, in theory, be
deductible against other income as business losses.

e Scenario 2: Gambling (Windfall or Business): Given the instrument's structure,
the regulatory framing (often called "wagers" or "bets" ’), and the common
perception *, classification as gambling is a distinct possibility.

o Sub-Scenario 2a: Casual Gambling: If an individual engages in only isolated or
infrequent binary options trades without a systematic approach, the CRA
might view any resulting gains as non-taxable windfalls.”® However, the far
more likely outcome of losses would be entirely non-deductible.*® This
scenario seems improbable for anyone engaging in regular activity.

o Sub-Scenario 2b: Gambling Business: If the trading activity is systematic,
frequent, and potentially involves some demonstrable (though debatable) skill
or system aimed at profit, it could theoretically meet the high threshold for a
gambling business.”® Gains would be taxable as business income, and losses
might be deductible.*® Proving the existence of a gambling business based on
binary options trading would likely face significant scrutiny from the CRA,
especially given the lack of demonstrable skill advantage comparable to
professional poker or card counting.

e Scenario 3: Capital Gains/Loss (Highly Improbable): This classification
appears extremely unlikely. Binary options do not fit the typical profile of capital
property acquired for long-term appreciation or investment income. Their
short-term, speculative, all-or-nothing nature is fundamentally different from
assets typically subject to capital gains treatment.”

C. Impact of Trading Frequency and Nature

The frequency and systematic nature of the trading activity are critical differentiating
factors. Regular, frequent trading, particularly if conducted with a structured
approach (however flawed), strongly points towards business income - whether
classified as income from a trading business or, less likely but possibly, a gambling
business.?® Occasional, isolated trades might theoretically be viewed as casual
gambling, but the overarching regulatory issues complicate even this assessment.

D. The Overriding Factor: lllegality and Fraud



Regardless of the theoretical tax classification derived from analyzing the
instrument's characteristics against general principles, the practical reality imposed
by the CSA ban and the pervasive fraud associated with the available platforms
significantly alters the landscape, especially concerning losses.

The fact that offering these products to individuals is illegal under Canadian securities
law ® and that the platforms involved are overwhelmingly unregistered, offshore, and
frequently fraudulent ’ creates major obstacles. While income from illegal activities is
generally taxable %°, the deductibility of losses incurred in such contexts is highly
guestionable. The CRA requires that losses be incurred in the course of a legitimate
business or investment activity undertaken for profit.*' Intentionally or unintentionally
sending funds to an entity operating illegally in Canada and widely flagged for fraud
severely undermines any claim that the activity constitutes a bona fide business
pursuit.

Furthermore, the practical difficulty, or impossibility, of obtaining credible
documentation from these entities *° makes substantiating any loss claim extremely
challenging. The CRA may well view funds sent to such platforms not as a trading or
gambling loss incurred in the pursuit of profit, but rather as a loss resulting from theft
or participation in a fraudulent scheme, for which tax deductions are generally
unavailable.

VI. Reporting Obligations for Canadian Individuals

The method for reporting income or losses from binary options trading on a Canadian
individual tax return depends directly on the determined classification of the activity.

However, the practical challenges stemming from the regulatory status and nature of

the platforms must be kept in mind.

A. Reporting Based on Classification

e If Business Income (Trading or Gambling Business): Should the activity be
classified as a business, the taxpayer must report the gross income earned and
claim any deductible expenses (including potentially provable losses, subject to
the significant legitimacy and substantiation hurdles discussed previously) on
Form T2125, Statement of Business or Professional Activities.”” The resulting
net business income (or loss) is then reported on the appropriate line of the T1
General income tax return and included in the calculation of total income.

e If Capital Gains (Highly Unlikely): In the improbable event that the transactions
qualify for capital gains treatment, all dispositions (sales or expiries resulting in
gain or loss) must be reported on Schedule 3, Capital Gains (or Losses).”’ The



net capital gain is calculated, and 50% of this amount (the taxable capital gain) is
included in income on the T1 return. Allowable capital losses (50% of net capital
losses) are applied according to the rules outlined in Section VII.

e If Casual Gambling Winnings (Windfall): If gains are considered non-taxable
windfalls from casual gambling, they are generally not reported on the tax
return.”® Correspondingly, any losses incurred are personal expenses and are not
reported or deducted anywhere on the return.

e If Other Taxable Income: In rare situations where the income might be taxable
but doesn't fit neatly into the business or capital gains categories (e.g., perhaps
certain prizes or unusual receipts), it might be reported on Line 13000 (Other
income) of the T1 return, with the source specified.*®* However, given the nature
of binary options, this seems less likely than either business income or gambling
treatment.

B. Record-Keeping Requirements

Given the high likelihood of CRA scrutiny and the absence of reliable third-party
reporting, meticulous record-keeping is absolutely essential for any taxpayer involved
in binary options.” Records should ideally include:

e Dates and times of all trades/transactions.

e Identification of the specific binary option contract (underlying asset, strike price,
expiry).

e Amount invested (cost) per transaction.

e Outcome (win/loss) and payout received or loss incurred.

e Name and contact information (if available) of the platform used.

e Bank and credit card statements clearly showing funds transferred to and (if ever
successful) received from the platforms.

e Any communications with the platform.

Maintaining contemporaneous and detailed records is the taxpayer's responsibility
and crucial for attempting to substantiate any position taken on their tax return.

C. Lack of Standard Tax Slips

Taxpayers must be aware that they will almost certainly not receive standard Canadian
tax reporting slips, such as a T5008 (Statement of Securities Transactions) or
equivalent, from the typically offshore, unregulated binary options platforms.? This
places the entire burden of accurately tracking, calculating, and reporting all
transactions squarely on the individual taxpayer.



D. Summary Table of Potential Tax Treatments

The following table summarizes the potential tax treatments and reporting

requirements, highlighting the significant caveats:

Classification Nature of Taxable Loss Key Reporting
Scenario Gain/Loss Portion Deductibility Form/Schedule
Business Business 100% Potentially Form T2125
Income Income / deductible
(Systematic Business Loss against other
Trading/Gamblin income (subject
g Business) to proof &
legitimacy
challenges)’
Capital Gain Capital Gain / 50% (Taxable Allowable Schedule 3
(Investment - Capital Loss Capital Gain) Capital Loss
Highly Unlikely) offsets only
Taxable Capital
Gains (current,
back 3 yrs,
future)
Casual Non-Taxable 0% Not Deductible Not Reported
Gambling Windfall /
(Windfall) Non-Deductible
Loss
Loss Due to Theft/Fraud N/A (No Gain) Likely Not N/A (Consult
Fraud/lllegal Loss Deductible Advisor)
Platform (difficult to
(Practical prove as
Reality) business/capital
loss;
non-recoverable
)3
Notes:

' Proving a legitimate business activity and substantiating losses with unregulated/illegal

offshore platforms presents extreme challenges. Deductibility is highly uncertain in practice.
? Establishing a "gambling business" requires meeting a high threshold of commerciality and
system/skill, which is difficult for binary options.




® Losses sent to platforms operating illegally under Canadian securities law and associated
with fraud are unlikely to be deductible as business or capital losses. Recovery of funds is
near impossible. Professional advice is essential.

VIl. Deductibility of Losses from Binary Options Trading

The ability to deduct losses incurred from binary options trading against other income
is a critical question for many individuals involved in this activity, as losses are a
common outcome. The answer depends entirely on the tax classification of the
activity and is heavily impacted by the practical realities of dealing with prohibited and
often fraudulent platforms.

A. Loss Deductibility Depends on Classification

The general rules for loss deduction under the Income Tax Act are as follows:

e Business Losses: If the binary options activity qualifies as a business, net losses
incurred in a year are generally deductible against income from other sources
(e.g., employment income, other business income) in that same year.” If the
business loss exceeds other income, it creates a non-capital loss, which can
typically be carried back 3 years and forward 20 years to offset income in those
years.”’

e Capital Losses: If the activity were treated as resulting in capital gains and losses
(which is highly unlikely), only allowable capital losses (50% of the total capital
loss) can be deducted, and only against taxable capital gains (50% of total capital
gains).”” Allowable capital losses cannot be deducted against other types of
income. Net capital losses (the excess of allowable capital losses over taxable
capital gains in a year) can be carried back 3 years and forward indefinitely, but
again, only to offset taxable capital gains in those other years.**

e Casual Gambling Losses: Losses from casual gambling activities are considered
personal expenses and are strictly not deductible for tax purposes.*®

e Gambling Business Losses: If the extremely high threshold for carrying on a
gambling business is met, net losses from that business may be deductible as
business losses, subject to the same rules as other business losses.*°

B. The Practical Hurdle: Proving Losses from Unregulated/lllegal Platforms

The most significant barrier to deducting any losses from binary options trading stems
from the environment in which this activity occurs for Canadians. As established, the
platforms accessible are operating illegally under Canadian securities law (by offering
banned products to individuals without registration) and are frequently fraudulent.’



This reality creates profound challenges for deductibility:

1. Legitimacy of Activity: The CRA requires that deductible losses arise from a
bona fide business or investment activity undertaken with a reasonable
expectation of profit.*’ Engaging with platforms that are explicitly banned by
Canadian regulators and widely known for fraudulent practices severely
undermines the argument that the taxpayer was involved in a legitimate
income-earning pursuit. The activity itself may be seen as participating in or
facilitating an illegal (from a securities perspective) or sham transaction.

2. Substantiation: As previously discussed, obtaining credible, verifiable
documentation from these offshore entities to prove the existence, nature, and
amount of the losses is exceptionally difficult, if not impossible.?’ Without
adequate proof, the CRA will deny the loss claim.

3. Characterization of Loss: The CRA may characterize funds sent to these
platforms not as losses from trading or gambling, but as losses due to theft or
fraud. Losses from theft are generally not deductible as business or investment
losses unless specific criteria related to business operations are met, which
seems unlikely in the context of individual binary options trading with offshore
entities.

Therefore, even if binary options trading theoretically aligns best with the "business
income" classification based on frequency and intent, the practical ability to deduct
associated losses is highly questionable and faces significant risk of denial by the CRA
due to the illegal and fraudulent nature of the counterparties involved.

C. No Relief for Lost Investments Due to Fraud

It must be clearly understood that funds lost directly as a result of scams, platform
theft, or the inability to withdraw money from fraudulent binary options platforms are
generally not deductible for tax purposes as either business losses or capital losses.
These represent losses due to criminal activity targeting the individual, not losses
incurred within a recognized income-earning framework under the Income Tax Act.

VIII. Critical Considerations and Strong Recommendations

Engaging in binary options trading presents Canadian individuals with a confluence of
extreme financial, legal, and security risks, alongside significant tax complexities and
uncertainties.

A. Extreme Risk of Financial Loss



The financial risks are twofold and severe. First, the inherent nature of binary options
as highly speculative, short-term, all-or-nothing wagers carries a high probability of
loss.”® Second, and arguably more critical for Canadians, is the overwhelming risk
associated with the platforms themselves. Dealing with unregulated, offshore entities
operating illegally under Canadian securities law means there is an extremely high
likelihood of encountering fraud, platform manipulation, refusal to pay out winnings, or
the outright theft of deposited funds.”

B. Identity Theft and Data Security

Providing personal identification documents (like passports or driver's licenses) and
financial information (credit card numbers, bank account details) to these unregulated
offshore platforms carries a substantial risk of identity theft and misuse of sensitive
data.” These entities operate outside the reach of Canadian privacy and data
protection laws.

C. Difficulty Recovering Funds

Should funds be lost to fraud or should a platform refuse withdrawal requests,
recovery is practically impossible.” These entities are typically located in jurisdictions
with weak regulation and limited legal recourse for foreign individuals. Canadian
regulators and law enforcement have minimal ability to pursue action against them or
recover lost funds for victims.

D. Importance of Record Keeping

Despite the challenges and risks, if an individual has engaged in these activities,
maintaining detailed, accurate, and contemporaneous records of every transaction,
fund transfer, and communication is absolutely paramount.?’ While such records may
not guarantee the deductibility of losses, their absence will almost certainly preclude
any possibility of substantiating claims to the CRA.

E. Explicit Recommendation: Seek Professional Tax Advice

Given the significant ambiguities in tax classification, the explicit regulatory
prohibition under securities law, the pervasive risk of fraud, and the resulting practical
difficulties in substantiating transactions and losses, it is strongly recommended
that any Canadian individual who has engaged in binary options trading consult
with a qualified Canadian tax professional before filing their tax return. This
advisor should be an experienced tax lawyer or accountant familiar with the taxation
of financial instruments, speculative trading, and complex compliance issues involving



offshore activities.

Professional advice is crucial for several reasons:

e Navigating Ambiguity: An expert can help assess the specific facts of the
individual's trading activity against the competing classifications of business
income versus gambling.

e Understanding Regulatory Impact: The advisor can explain the potential
implications of the CSA ban on the CRA's likely assessment of the activity and any
claimed losses.

e Assessing Loss Deductibility Risk: A professional can provide a realistic
assessment of the likelihood that the CRA would accept any claimed losses,
considering the nature of the platforms involved and the substantiation
challenges.

e Ensuring Correct Reporting: Proper guidance can help ensure the activity is
reported on the correct forms and schedules, minimizing the risk of errors, audits,
reassessments, penalties, and interest.

e Addressing Documentation Gaps: An advisor can help determine how best to
proceed given the likely lack of standard, reliable documentation from the
platforms.

The combination of clear regulatory prohibition (making the offering illegal), high
fraud risk associated with the only available platforms, and ambiguous tax
classification creates an extremely hazardous environment for self-assessment.
Incorrect reporting can lead to significant adverse financial consequences.
Professional advice is not merely helpful; it is essential for navigating this complex and
high-risk situation.

IX. Conclusion

A. Summary of Key Findings

Binary options are financial instruments characterized by a simple yes/no proposition
on an underlying asset's price movement within a fixed, often very short, timeframe,
resulting in an all-or-nothing payout. Their structure bears strong resemblance to
gambling or wagering. Crucially for Canadian individuals, the advertising, offering, and
selling of binary options with terms under 30 days is strictly prohibited by Canadian
securities regulators (CSA) under Multilateral Instrument 91-102. Furthermore, no
entity is registered or authorized to offer any binary options to individuals in Canada.



B. Dominant Tax Implications

The tax treatment of gains and losses from binary options trading by Canadian
individuals is complex and lacks specific guidance addressing the banned nature of
the activity. Capital gains treatment is highly improbable due to the nature of the
instrument. The most plausible classifications under general tax principles are:

1. Business Income: Driven by high frequency and speculative intent, resulting in
100% taxable gains and potentially deductible losses.

2. Gambling: Either as non-taxable casual winnings (with non-deductible losses) or,
less likely, as a taxable gambling business (requiring a high threshold of proof).

C. Overarching Risks

Beyond the inherent market risk, Canadians engaging with binary options face
extreme risks stemming from the platforms themselves. These platforms are
predominantly offshore, unregulated, operate illegally under Canadian securities law
by targeting individuals, and are frequently associated with fraud, manipulation, and
theft. This context creates significant practical challenges for tax compliance,
particularly:

e Substantiating Transactions: Difficulty in obtaining reliable documentation from
platforms.

e Deducting Losses: High risk of CRA denying loss claims due to the illegal nature
of the offering and the likelihood of fraud, making it difficult to prove a legitimate
business loss.

e Financial Loss: Near impossibility of recovering funds lost to fraudulent
platforms.

e Data Security: Risk of identity theft.

D. Final Caution and Recommendation

Given the explicit regulatory prohibition by the CSA, the absence of any legitimate,
registered providers in Canada, and the documented prevalence of fraud associated
with offshore binary options platforms targeting Canadians, engaging in this activity is
fraught with peril. The tax implications are ambiguous and complex, particularly
regarding the deductibility of losses, which are a likely outcome.

Therefore, the strongest possible recommendation is for Canadian individuals to avoid
engaging with any platform offering binary options. For those who have already
participated, it is absolutely essential to seek personalized advice from a qualified
Canadian tax professional (lawyer or accountant) with expertise in investment taxation



and complex compliance matters before reporting any related income or, especially,
attempting to claim any losses on their tax returns. Self-assessment in this area
carries exceptionally high risks of error and adverse consequences from the CRA.
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