The Legal Status and Taxation of Binary Options Trading in
India: An Expert Report

I. Executive Summary

This report provides an expert analysis of the legal status and income tax implications
of binary options trading for residents in India. The objective is to clarify the complex
regulatory environment and tax obligations associated with this activity, enabling
informed decision-making.

Key findings indicate that binary options trading, particularly when conducted online
through unauthorized platforms, faces significant regulatory hurdles in India. The
Reserve Bank of India (RBI) has explicitly cautioned against and prohibited such
activities, and the Securities and Exchange Board of India (SEBI) does not regulate or
authorize binary options trading on domestic exchanges.' Engaging with offshore
platforms frequently involves violations of the Foreign Exchange Management Act,
1999 (FEMA), carrying substantial legal risks, including severe financial penalties.’

Despite the questionable legality, any income generated from binary options trading
by Indian residents is subject to taxation under the Income Tax Act, 1961.° However,
significant ambiguity surrounds the classification of this income. The most probable
treatments are either as 'Winnings from lottery, crossword puzzles, races including
horse races, card games and other games of any sort or gambling or betting of any
form or nature whatsoever' under Section 115BB, taxed at a flat 30% (plus surcharge
and cess) with no allowance for expense deductions or loss set-offs, or as
'‘Speculative Business Income’, taxed at applicable slab rates with limited loss set-off
provisions.’ This ambiguity extends to the applicable tax rates and, critically, the
treatment of losses.

Binary options trading inherently carries substantial financial risk due to its
‘all-or-nothing' payout structure." Compounding this are the legal risks under FEMA
and the lack of investor protection on unregulated offshore platforms.? Furthermore,
the uncertain tax treatment, especially the potential inability to offset losses against
gains, creates significant tax risk.

Given the legal prohibitions, regulatory warnings, inherent financial risks, and
complex, potentially punitive tax implications, extreme caution is advised. Individuals
considering or engaged in binary options trading should seek professional legal and
tax advice from qualified experts familiar with FEMA and Indian income tax law to
understand their specific situation and ensure compliance.® Exploring legally



permitted and regulated investment avenues within India offers a more secure and
transparent alternative.
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Il. Understanding Binary Options Trading

Binary options represent a distinct category of financial contracts primarily used for
speculation on the price movements of underlying assets such as stocks, currencies,
commodities, or indices.' The core characteristic of a binary option lies in its simple,
binary outcome structure - it poses a 'yes or no' question about whether the price of
an underlying asset will be above or below a specific price (the strike price) at a
predetermined future time (the expiry time).?

The trading process typically involves selecting an asset, predicting the direction of its
price movement (up or down, often referred to as 'call’ or 'put’), choosing an expiry
time (which can range dramatically from mere seconds or minutes to several hours or
even months), and committing a fixed amount of capital to the trade.’

The defining feature is the 'all-or-nothing' or ‘fixed return' payout.’ If the trader's
prediction is correct at the moment of expiry (the option finishes 'in the money’), they
receive a predetermined, fixed payout, often expressed as a percentage of the
investment (e.g., 70%-90%)." If the prediction is incorrect (the option finishes ‘out of
the money’), the trader loses the entire amount invested in that specific trade." This
fixed risk (the investment amount) and fixed reward (the predetermined payout)
structure is often marketed as a key feature.’

It is crucial to distinguish binary options from traditional, regulated options (often
called 'vanilla options') available on established exchanges. The differences are
significant:

e Payout Structure: Binary options offer a fixed payout or total loss, regardless of
the magnitude of the price movement beyond the strike price. Vanilla options
have variable profits or losses, directly correlated with how far the underlying
asset's price moves relative to the strike price.’

e Risk/Reward Profile: Binary options have a capped profit potential (the fixed
payout) and a known maximum loss (the investment). Vanilla option buyers have
theoretically unlimited profit potential (for calls) or substantial profit potential (for
puts), with loss limited to the premium paid. Option writers (sellers), however, face
limited profit (the premium received) but potentially unlimited or substantial
losses.'
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e Flexibility: Vanilla options offer traders greater flexibility in choosing strike prices
and expiration dates, allowing for more complex strategies. Binary options
typically offer more limited choices.'

e Complexity: Binary options are often perceived as simpler due to the binary
outcome. Vanilla options require a deeper understanding of factors influencing
option pricing (like volatility and time decay).”

e Regulation (India): Vanilla options traded on exchanges like NSE and BSE are
regulated by SEBI. Binary options, as commonly offered online, are not regulated
or authorized by SEBI or RBI in India.’

e Settlement: Binary options are typically cash-settled; the holder does not buy or
sell the underlying asset.” Vanilla options can be cash-settled or result in the
physical delivery or acquisition of the underlying asset upon exercise, depending
on the contract specifications.

The apparent simplicity and often lower initial capital requirements for binary options
trading ' can be misleading. These factors may attract less experienced individuals,
but they mask the instrument's extremely high-risk, speculative nature and the critical
lack of regulatory oversight and investor protection mechanisms that characterize
regulated markets." The simplicity lies only in the final win/loss outcome, not in the
ability to consistently predict short-term market movements accurately, which remains
challenging even for experienced traders.

Table 1: Binary Options vs. Vanilla Options

Feature Binary Options Vanilla Options (Regulated
in India)

Payout Structure Fixed payout if correct, loss of | Variable profit/loss based on

investment if incorrect price movement magnitude '

(‘all-or-nothing’) '

Risk Profile (Buyer) Loss limited to investment Loss limited to premium paid
amount ' 2

Profit Potential (Buyer) Capped at predetermined Potentially unlimited or
payout ' substantial '

Flexibility (Strike/Expiry) Generally limited choices ' Greater flexibility in selection '




Complexity Conceptually simpler outcome | Requires understanding of

20 option pricing factors 2°

Regulation (India) Unregulated/Unauthorized by Regulated by SEBI on
RBI/SEBI 2 exchanges *
Settlement Typically Cash-settled Can be Cash or Physically
settled

lll. Legal and Regulatory Landscape in India

The legal and regulatory environment surrounding binary options trading in India is
restrictive and fraught with risk for resident individuals. Both the Reserve Bank of India
(RBI), responsible for managing foreign exchange and banking, and the Securities and
Exchange Board of India (SEBI), the capital markets regulator, have taken stances that
effectively prohibit or discourage this activity, particularly in its common online form.

Reserve Bank of India (RBI) Stance:

The RBI has adopted a clear position against binary options trading facilitated through
online platforms.

Prohibition and Warnings: The RBI has explicitly prohibited the online trading of
binary options." It actively cautions the public against using unauthorized
Electronic Trading Platforms (ETPs) for forex transactions, highlighting misleading
advertisements and reports of fraud where residents have lost money.’

Foreign Exchange Management Act (FEMA) Violations: Binary options trading,
especially when conducted through brokers based outside India, inherently
involves foreign exchange transactions. The RBI clarifies that resident persons
can only undertake forex transactions with 'authorised persons' and for
‘permitted purposes' under FEMA.” Critically, remittances sent abroad for the
purpose of margins or investments related to online forex trading (which would
include binary options offered by many offshore platforms) are not a permitted
purpose under the Liberalised Remittance Scheme (LRS).” Therefore, funding
accounts on such platforms or engaging in speculative forex-related binary
options trading through them constitutes a violation of FEMA regulations.? Such
violations can attract severe penal action under FEMA, including penalties
potentially up to three times the amount involved, and in some cases, even
imprisonment.®

Unauthorized Platforms: The RBI mandates that permitted forex transactions,
even if electronic, must be undertaken only on ETPs specifically authorized by the




RBI or on recognized stock exchanges (NSE, BSE, MSE).” To aid the public, the RBI
maintains and regularly updates an "Alert List" naming entities that are neither
authorized to deal in forex under FEMA nor authorized to operate ETPs for forex
transactions.® A review of this list reveals that numerous platforms commonly
associated with binary options trading (such as Binomo, IQ Option, Olymp Trade,
Expert Option, Quotex, Pocket Option) are included, explicitly marking them as
unauthorized.?* Using these platforms for forex-related transactions is a direct
contravention of RBI guidelines.’

Securities and Exchange Board of India (SEBI) Stance:

SEBI, the regulator for securities and commodity markets in India, also does not
support binary options trading.

Non-Regulation: SEBI has not recognized binary options as a valid financial
instrument for trading within its regulatory framework.? They fall outside the
scope of products regulated by SEBI.

No Authorization for Exchanges/Brokers: Consequently, SEBI has not granted
authorization to any domestic stock exchanges (like BSE or NSE) or any
SEBI-registered brokers to offer binary options trading to Indian residents.? This
stands in stark contrast to regulated derivatives like vanilla options and futures,
which are traded on SEBI-approved exchanges under strict rules.?

Legal Status Summary:

nil n

While terminology varies across sources — described as "illegal" ', "prohibited" ', "not
legal" ?, or existing in a "legal grey area" ¢ — the practical reality for an Indian resident
is unambiguous. The common method of accessing binary options (online, via
offshore platforms, involving forex remittances for speculative purposes) directly
violates RBI directives and FEMA regulations." The "grey area" notion likely stems from
the absence of a single, dedicated law explicitly banning the term "binary options".
However, this ignores the fact that the activity itself, as typically conducted, falls foul
of existing, powerful financial regulations. Therefore, engaging in binary options
trading carries significant legal risk and is effectively prohibited for Indian residents
adhering to Indian law.

Lack of Investor Protection:

A critical consequence of this lack of regulation and authorization is the complete
absence of investor protection mechanisms for Indian residents trading binary
options.? Unlike regulated markets where SEBI provides oversight and dispute



resolution frameworks, traders using unregulated offshore binary options platforms
have no legal recourse within India if they face issues like platform manipulation,
refusal to pay out winnings, or outright fraud.? This lack of protection significantly
amplifies the already high financial risks associated with binary options.

Table 2: Regulatory Status of Binary Options Trading in India

Regulatory Body/Act

Stance/Rule

Implication for Indian
Traders

RBI (Online Trading)

Prohibited online trading of
binary options; Cautions
against unauthorized ETPs

Engaging in online binary
options trading is against RBI
directives.

RBI (Forex Remittance/LRS)

Remittances for
margins/speculation to
overseas platforms not

permitted under LRS ’

Funding offshore binary
options accounts likely
violates FEMA.

RBI (Authorized
Platforms/ETPs)

Forex transactions only
allowed with authorized
persons/on authorized ETPs

or exchanges '

Most binary options platforms
are on RBI's 'Alert List' of
unauthorized entities 2%; using
them violates RBI rules.

FEMA, 1999 Governs foreign exchange Unauthorized forex
transactions; violations attract transactions via binary
penalties 2 options platforms can lead to

significant penalties under
FEMA.®
SEBI Does not recognize/regulate Binary options are not traded

(Regulation/Authorization)

binary options; No
authorization for
exchanges/brokers

on regulated Indian
exchanges; no
SEBI-registered intermediary
offers them.

Investor Protection

No regulatory oversight by
RBI/SEBI for offshore

platforms 2

No legal recourse or
protection mechanism within
India against fraud,
manipulation, or disputes with

unregulated offshore brokers.?




IV. Taxation of Binary Options Income in India

A fundamental principle of Indian income tax law is that income is taxable regardless
of the legality of its source. Therefore, despite the regulatory prohibitions and FEMA
violations associated with binary options trading, any profits generated from such
activities by an Indian resident are liable to income tax under the Income Tax Act,
1961.% It is the taxpayer's responsibility to report this income correctly and pay the
applicable taxes.™

However, the primary challenge lies in the classification of this income. Due to the
unregulated and potentially illegal nature of binary options trading in India, the Income
Tax Act does not provide specific guidance. This ambiguity leads to considerable
uncertainty regarding the applicable tax rates, the allowability of expense deductions,
and, most critically, the treatment of losses.” Several potential classifications exist,
each with vastly different implications:

1. Income from Other Sources - Winnings from Betting/Gambling (Section
115BB):

e Rationale: Binary options are frequently characterized as a form of betting or
gambling due to their fixed 'all-or-nothing' payout, short timeframes, and
high-risk nature.” Some analyses explicitly suggest this classification or draw
analogies to gambling.” Section 115BB of the Income Tax Act mandates a specific
tax treatment for "winnings from any lottery, crossword puzzle, race including
horse race..., card game and other game of any sort or from gambling or betting
of any form or nature whatsoever"."” The recently introduced Section 115BBJ
applies a similar treatment to winnings from online games.** Given the
characteristics of binary options, particularly those traded online, this
classification appears highly plausible and is considered the "widely popular
opinion" by some sources.’

e Tax Implications:

o Tax Rate: A flat rate of 30% is levied on the gross winnings, irrespective of the
taxpayer's total income or applicable tax slab.” Applicable surcharge and
Health and Education Cess (currently 4%) would be added to this rate.

o Deductions: No deduction is allowed for any expenditure incurred in
connection with earning these winnings."” This means costs like platform fees
(if any), internet charges, or advisory fees cannot be claimed.

o Basic Exemption Limit: The benefit of the basic income tax exemption limit
(e.g., 2.5 lakh or %3 lakh depending on the regime and age) is not available
against such winnings.* Tax is payable from the first rupee earned.



o

Loss Treatment: This is the most critical aspect. Losses incurred from
activities taxed under Section 115BB cannot be set off against any other
income (not even against other gambling winnings) in the same year.
Furthermore, such losses cannot be carried forward to subsequent years."
Each winning transaction is taxed, while losing transactions provide no tax
relief.

ITR Reporting: Income would be reported under the head ‘Income from Other
Sources'. The specific ITR form (ITR-1, 2, 3, or 4) would depend on the
taxpayer's other sources of income, but the income itself falls under this
residual head.*

2. Profits and Gains from Business or Profession - Speculative Business Income:

Rationale: Trading activities involving derivatives without actual delivery are often
treated as business income. Specifically, intraday equity trading is classified as
'speculative business income' under Section 43(5) of the Income Tax Act.” Binary
options trading, being short-term and non-delivery based, shares characteristics
with speculative activities. Some sources suggest reporting binary options
income as 'business income' or ‘online earning'.®

Tax Implications:

@)

Tax Rate: Income is aggregated with the taxpayer's other income (like salary,
rental income, other business income) and taxed at the normal slab rates
applicable to the individual.™

Deductions: Expenses incurred wholly and exclusively for the purpose of this
trading activity could potentially be claimed as deductions. This might include
internet costs, data feed subscriptions, advisory fees (if any), and
depreciation on assets like computers used for trading.” However, claiming
deductions related to unregulated offshore platforms might face scrutiny.
Loss Treatment: Speculative business losses can be set off only against other
speculative business gains (e.g., profits from intraday equity trading) in the
same financial year. They cannot be set off against non-speculative business
income, salary, capital gains, or income from other sources.” Unabsorbed
speculative losses can be carried forward for a maximum of four assessment
years and can only be set off against speculative business gains in those
future years.”

ITR Reporting: Requires filing ITR-3, as it involves income under the head
'Profits and Gains from Business or Profession'.*® This necessitates
maintaining proper books of account.” A tax audit under Section 44AB may
become mandatory if turnover exceeds prescribed limits or if profits are



declared below certain presumptive rates.””

3. Profits and Gains from Business or Profession - Non-Speculative Business
Income:

e Rationale: Trading in regulated Futures & Options (F&O) on recognized
exchanges is specifically excluded from the definition of a speculative transaction
under Section 43(5) and is generally treated as non-speculative business
income.” While some sources generally refer to 'business income' for options °,
applying the 'non-speculative' classification to unregulated, offshore binary
options seems highly unlikely, given their nature and the specific carve-out for
regulated F&O in the Act.

e Tax Implications:

o Tax Rate: Taxed at applicable slab rates after aggregation with other income.”

o Deductions: Business-related expenses are claimable.”

o Loss Treatment: This classification offers the most favorable loss treatment.
Non-speculative business losses can be set off against any other head of
income (e.g., rental income, interest income, capital gains, other business
income) in the same year, except against salary income.” Unabsorbed losses
can be carried forward for eight assessment years and set off against any
future income under the head 'Profits and Gains of Business or Profession'
(either speculative or non-speculative).”

o ITR Reporting: Requires filing ITR-3 and maintaining books of account, with
potential tax audit requirements.™

Assessment of Likelihood and Implications:

Given the characteristics of binary options (all-or-nothing, betting-like nature), their
unregulated status, and the explicit treatment of gambling/betting income under
Section 115BB, this classification appears to be the most probable or, at minimum, a
classification the Income Tax Department might strongly argue for. The alternative
classification as speculative business income is also plausible, drawing parallels with
intraday trading. The non-speculative business income classification seems least
likely to apply.

The distinction between these classifications is critical. The inability to claim expenses
or, more importantly, to offset or carry forward losses under the Section 115BB
interpretation makes binary options trading significantly riskier from a post-tax
perspective. Profits would be taxed heavily at 30% (plus surcharge/cess), while
substantial losses would offer no tax relief whatsoever. This can lead to a situation
where a trader pays significant tax despite having minimal or even negative overall



pre-tax returns over time. The speculative business income classification, while
allowing expense claims and loss carry-forward (albeit limited), still imposes
restrictions on loss set-off.

This profound ambiguity underscores the consistent advice across multiple sources:
consult a qualified Chartered Accountant or tax professional.® Professional guidance
is essential to navigate the complexities, adopt an appropriate (though potentially

contestable) classification, ensure correct reporting, and understand the potential tax
consequences and litigation risks.

Table 3: Comparison of Potential Tax Treatments for Binary Options Income in

India
Feature Sec 115BB / 115BBJ Speculative Non-Speculative
(Betting/Gambling) Business Income Business Income
(Least Likely)
Income Income from Other Profits and Gains Profits and Gains

Classification Head

Sources ¥

from

Business/Profession
40

from

Business/Profession
40

Tax Rate

Flat 30% (+
Surcharge + Cess) °

Applicable Slab Rates
13

Applicable Slab Rates
13

(Set-off)

Speculative Gains ™

Basic Exemption Not Available 33 Available Available

Limit Benefit

Deductibility of Not Allowed ' Allowed (if business Allowed (if business
Expenses related) ™ related) "

Loss Set-off (Same Not Allowed ' Only vs. Speculative Vs. Any Income
Year) Gains (except Salary) ™
Loss Carry Forward | Not Allowed " 4 Years ™ 8 Years "®

(Period)

Loss Carry Forward N/A Only vs. Future Vs. Future Business

Income




ITR Form ITR-1/2/3/4 ITR-3 “° ITR-3 *°
(depending on other
income)

Audit Requirement No (as not business Yes (if thresholds Yes (if thresholds
income) met) “° met) “°

Books of Account No (as not business Yes '© Yes 19
income)

V. Applicable Tax Rates and Calculation

The specific tax rate applied to income from binary options trading hinges directly on
the classification adopted, as discussed in the previous section.

If Classified under Section 115BB / 115BBJ (Betting/Gambling):

e Tax Rate: A flat tax rate of 30% is applied directly to the gross amount of
winnings.’

e Surcharge: An additional surcharge is levied on the income tax if the taxpayer's
total income exceeds certain thresholds. The rates are progressive (e.g., 10% for
income above 50 lakh up to 21 crore, 15% for income above 31 crore up to 2
crore, etc., as per the prevailing Finance Act).

e Cess: A Health and Education Cess, currently at 4%, is levied on the total amount
of income tax plus surcharge.’

e No Slab Benefit: This flat 30% rate applies regardless of the individual's overall
income level or the standard income tax slabs. The basic exemption limit does not
reduce the tax liability on these winnings.**

Calculation Example (Section 115BB):

If a trader has a net winning of *1,00,000 from binary options (treated as gambling) and
other income below %50 lakh:

Tax = 30% of 1,00,000 = 330,000

Cess = 4% of 30,000 = 1,200

Total Tax Payable = 30,000 + 1,200 = ?31,200 (plus surcharge if applicable based on total
income).

If Classified as Business Income (Speculative or Non-Speculative):

e Tax Rate: The net profit from binary options trading (after deducting allowable
expenses, if any) is added to the taxpayer's other income sources (e.g., salary,
rental income, interest). The total taxable income is then subjected to the
applicable income tax slab rates.” India has both an Old Tax Regime (with various



deductions and exemptions) and a New Tax Regime (generally lower rates but
fewer deductions). The applicable slabs vary based on the regime chosen and the
financial year.”

e Surcharge: Applicable based on the total taxable income exceeding the specified
thresholds, similar to the above.

e Cess: Health and Education Cess of 4% is applied to the calculated income tax
plus surcharge.

Calculation Example (Business Income - New Regime FY 2024-25):

If a trader has a salary of *8,00,000 and net profit from binary options (treated as business
income) of *3,00,000, the total income is *11,00,000. Assuming standard deduction of
350,000 for salary, taxable income is *10,50,000.

Tax calculation (New Regime FY 24-25 rates approx 13):

Up to I3L: Nil

3L - 6L (R3L @ 5%): 15,000

6L - 9L (3L @ 10%): 30,000

9L - *10.5L (R1.5L @ 15%): 22,500

Total Tax = 15,000 + 30,000 + %22,500 = 67,500

Cess = 4% of *67,500 = 32,700

Total Tax Payable = 67,500 + 32,700 = 70,200 (plus surcharge if applicable).

Tax Deducted at Source (TDS):

Indian tax law mandates TDS on certain payments, including winnings from lotteries,
games, gambling, or betting.

e Section 194B/194BB requires deduction at 30% on winnings exceeding 10,000
from lotteries, crossword puzzles, or horse races.*

e The Finance Act, 2023 introduced Section 194BA, mandating TDS at 30% on net
winnings from online games in the user's account at the time of withdrawal,
without any minimum threshold, effective from April/July 2023.3

However, a significant practical issue arises because most binary options trading by
Indians occurs through offshore, unregulated brokers.? These foreign entities are
generally outside Indian jurisdiction and are highly unlikely to comply with Indian TDS
regulations (like Section 194BA). The absence of TDS deduction by the payer does not
extinguish the tax liability of the Indian resident who earns the income.”” The
responsibility to declare the income and pay the appropriate tax (likely through
advance tax installments and self-assessment tax) rests entirely with the individual
trader. This lack of automatic deduction increases the compliance burden and
potentially heightens the risk of scrutiny by tax authorities, especially if significant
funds are repatriated to India from these offshore platforms without corresponding



tax payments.
VI. Declaring Income and Filing Income Tax Return (ITR)

Irrespective of the legal status or the source platform, Indian residents are legally
obligated to report all income earned, including profits from binary options trading, in
their annual Income Tax Return (ITR).'° Concealing income can lead to penalties,
interest, and potential prosecution under the Income Tax Act.”” Even reporting income
from potentially illegal sources is required, although it might expose the individual to
scrutiny under other laws.”’

Choosing the Correct ITR Form:

The selection of the appropriate ITR form depends critically on how the binary options
income is classified:

e If Classified as Gambling/Betting (Income from Other Sources): The income
is reported under the schedule 'Income from Other Sources'. If the taxpayer has
no income under the head 'Profits and Gains from Business or Profession’, they
might be eligible to file ITR-1 (Sahaj) or ITR-2, depending on their overall income
profile and asset holdings. However, if they have any business income from other
activities, ITR-3 or ITR-4 (Sugam - for presumptive income) would be required.
Specific disclosure of gambling/betting income is necessary.*

e If Classified as Business Income (Speculative or Non-Speculative): This
classification mandates the filing of ITR-3."° ITR-3 is designed for individuals and
Hindu Undivided Families (HUFs) having income under the head 'Profits and Gains
from Business or Profession'.

Filing the incorrect ITR form can result in the return being treated as defective by the
Income Tax Department. Given the ambiguity surrounding binary options income
classification, choosing the correct form is challenging. Opting for ITR-3 implies
treating the activity as a business, which brings associated compliance requirements
like maintaining books of account and potentially undergoing a tax audit. Reporting
under 'Income from Other Sources' avoids these business-related compliances but
implicitly accepts the harsher tax treatment under Section 115BB (no expense claims,
no loss offset). This decision requires careful consideration, ideally with professional
tax advice.

Maintaining Records:

Regardless of the classification chosen, meticulous record-keeping is essential.”®



Taxpayers should maintain:

e Detailed logs of all binary options trades: Date, time, underlying asset, investment
amount, strike price, expiry, outcome (profit/loss).

e Statements from the trading platform (if available).

e Bank account statements showing deposits to and withdrawals from the trading
platform.

e Records of any expenses incurred (e.g., internet bills, subscription fees) if
claiming the income as business income.

These records are vital for accurately calculating income/loss, preparing the ITR, and
substantiating the figures in case of scrutiny by tax authorities.”

Turnover Calculation (if Business Income):

If treating the income as business income (speculative or non-speculative),
calculating the turnover is necessary, primarily for determining tax audit applicability
under Section 44AB. For derivatives and speculative transactions, turnover is
calculated as the sum of absolute profits and absolute losses on trades settled during
the year.*° For options, the premium received on selling options is also added to the
turnover.*

A tax audit is generally required under Section 44AB if:

e Business turnover exceeds 31 crore (or 10 crore if cash receipts/payments are
within 5% of total receipts/payments).

e The taxpayer is declaring income under the presumptive taxation scheme
(Section 44AD) but claims profits lower than the deemed rate (6% or 8% of
turnover) and their total income exceeds the basic exemption limit.

e The taxpayer is reporting a business loss (speculative or non-speculative) and
their total income exceeds the basic exemption limit.“°

Advance Tax Liability:

Since TDS is unlikely to be deducted by offshore platforms, traders earning significant
profits from binary options will likely need to estimate their tax liability and pay
Advance Tax in installments throughout the financial year (typically due by June 15,
Sept 15, Dec 15, and March 15) if their total estimated tax liability for the year exceeds
310,000." Failure to pay adequate advance tax attracts interest under sections 234B
and 234C of the Income Tax Act.



VIl. Treatment of Losses

The tax treatment of losses incurred from binary options trading is one of the most
critical and uncertain aspects, directly tied to the ambiguous income classification.
The rules for setting off losses against other income and carrying them forward to
future years differ drastically depending on whether the activity is treated akin to
gambling, speculative business, or non-speculative business.

Scenario 1: If Taxed under Section 115BB / 115BBJ (Gambling/Betting):

This classification results in the most unfavorable treatment for losses.

No Set-off: Losses incurred from activities falling under Section 115BB (lotteries,
gambling, betting, etc.) cannot be set off against any other income earned during
the same financial year. This includes winnings from other gambling or betting
activities.'”” Each winning transaction is taxed independently at the flat 30% rate,
while losses provide no tax benefit.

No Carry Forward: Losses from these activities cannot be carried forward to
subsequent assessment years to be set off against future income.™

Scenario 2: If Taxed as Speculative Business Income:

This classification offers limited scope for loss utilization.

Set-off: Speculative business losses (like those potentially arising from binary
options if classified as such) can be set off only against profits and gains from
any other speculative business conducted by the taxpayer in the same financial
year.” They cannot be set off against non-speculative business income, salary
income, capital gains, rental income, or interest income.”

Carry Forward: If a speculative loss cannot be fully set off in the year it is
incurred, the unabsorbed portion can be carried forward for a maximum period of
four assessment years immediately succeeding the assessment year for which
the loss was computed. In subsequent years, this carried-forward speculative loss
can only be set off against income from speculative businesses."

Scenario 3: If Taxed as Non-Speculative Business Income (Least Likely):

This classification provides the most flexibility for loss treatment, similar to regulated
F&O trading.

Set-off: Non-speculative business losses can be set off against income from any
other source under any head of income (e.g., rental income, interest income,
capital gains, speculative business income, other non-speculative business



income) in the same financial year, except against income under the head

'Salaries".”

e Carry Forward: If the loss cannot be fully set off in the same year, the
unabsorbed non-speculative business loss can be carried forward for a maximum
period of eight assessment years. In the subsequent years, this carried-forward
loss can be set off only against income chargeable under the head 'Profits and
Gains of Business or Profession' (this includes both non-speculative and

speculative business income).”
Importance of Timely ITR Filing for Loss Carry Forward:

A crucial procedural requirement for carrying forward business losses (both
speculative and non-speculative) is the timely filing of the Income Tax Return. The ITR
for the year in which the loss was incurred must be filed on or before the due date
specified under Section 139(1) of the Income Tax Act (typically July 31st for non-audit
cases and October 31st for audit cases).” If the return reporting the loss is filed after
the due date (a belated return), the right to carry forward that business loss to future
years is forfeited.*

This procedural requirement adds another layer of risk for binary options traders.
Given the high probability of incurring losses ' and the ambiguity surrounding their tax
treatment, failing to file the ITR on time could permanently prevent the utilization of
potentially significant losses, even if a business income classification (allowing
carry-forward) is ultimately accepted. This underscores the need for diligent
compliance and professional advice, especially when losses are involved.

VIII. Official Circulars and Clarifications

The availability of specific official guidance from Indian regulatory and tax authorities
regarding binary options trading is limited, adding to the prevailing uncertainty.

Reserve Bank of India (RBI) Communications:

The RBI has been relatively vocal in its stance against unauthorized forex trading
platforms, which encompass many binary options providers targeting Indian residents.

e Press Releases and FAQs: RBI has issued press releases and Frequently Asked
Questions (FAQs) explicitly cautioning the public against undertaking forex
transactions on unauthorized ETPs or remitting funds for such purposes.” These
communications reiterate that such actions violate FEMA and can attract penal
consequences. They clarify the restrictions under the LRS regarding remittances



for margin trading or speculation.’

e Alert List: The RBI maintains and periodically updates an 'Alert List' featuring
names of entities not authorized to deal in forex or operate ETPs under Indian
regulations.® This list serves as a direct official warning against specific platforms,
many of which are known to offer binary options.*

Central Board of Direct Taxes (CBDT) / Income Tax Department Guidance:

Based on the available information, there appear to be no specific circulars,
notifications, or clarifications issued by the CBDT or the Income Tax
Department that directly address the classification and taxation of income or
loss arising specifically from binary options trading.® This lack of direct guidance
is a primary reason for the ambiguity discussed throughout this report.

Analogous Guidance (Online Gaming/Gambling):

While not directly targeting binary options, recent legislative changes and
clarifications regarding the taxation of online gaming winnings provide relevant
context and potentially signal the tax authorities' approach towards similar online
activities.

e Finance Act 2023: Introduced new sections specifically for taxing winnings from
online games:

o Section 115BBJ: Imposes tax at a flat rate of 30% (plus surcharge and cess)
on net winnings from online games, effective from Assessment Year 2024-25
(Financial Year 2023-24) 2

o Section 194BA: Mandates TDS at 30% on net winnings from online games at
the time of withdrawal, without any threshold, effective from mid-2023.*

e CBDT Circular No. 5 of 2023: Provided detailed guidelines and clarifications on
the implementation of TDS under Section 194BA, covering aspects like calculation
of net winnings, treatment of multiple wallets, bonuses, and transitional
provisions.*®

The government's decisive action to specifically regulate and tax online gaming
winnings at the highest marginal rate (30%), mirroring the treatment of traditional
gambling under Section 115BB, and the issuance of detailed TDS guidelines, strongly
suggests an intent to bring such online, often speculative, activities firmly within the
tax net under a stringent regime. This context makes it more likely that tax authorities
would seek to apply a similar logic — potentially classifying binary options trading
under Section 115BB or interpreting Section 115BBJ broadly - rather than treating it as
a regular business activity with associated benefits like expense deductions and more



favorable loss set-off rules.

Other Relevant Regulations:

The broader legal framework includes:

Public Gambling Act, 1867: A central act adopted by some states, forming the
basis for many state-level gambling laws.*

State-Specific Gaming Laws: Since 'Betting and Gambling' is a state subject
under the Constitution, individual states have the power to enact specific laws,
leading to variations across India.’® Some states like Nagaland have specific laws
mentioning 'binary options' in the context of regulating online games of skill,
though classifying binary options universally as a game of skill is debatable and
likely incorrect in the general context.*® Tamil Nadu has enacted legislation
banning online gambling and games of chance.

Information Technology Act, 2000: Provides the framework for regulating
online activities and enables government bodies like MeitY to issue directions for
blocking access to websites, including those related to illegal betting/gambling.*®

This complex web of central and state laws, combined with specific financial
regulations from RBI and tax laws, creates a challenging environment for activities like
binary options trading that operate in regulatory grey areas or contravene established
rules.

IX. Conclusion and Recommendations

This report has examined the legal status and tax implications of binary options
trading for residents in India based on current regulations and available information.
The analysis reveals a complex and high-risk environment.

Summary of Findings:

Legality: Binary options trading, particularly online via offshore platforms, is
effectively prohibited or unauthorized in India. It contravenes RBI directives and
FEMA regulations, exposing participants to significant legal risks, including
substantial financial penalties.' SEBI does not regulate or authorize this activity,
leaving traders without investor protection mechanisms available in regulated
markets.’

Taxability: Income earned from binary options trading is taxable under the Indian
Income Tax Act, 1961, regardless of the legality of the source.®

Tax Classification Ambiguity: There is no specific guidance, leading to
uncertainty. The income is likely to be classified either as '"Winnings from



Gambling/Betting' under Section 115BB (or analogous Section 115BBJ), taxed at a
flat 30% plus cess/surcharge with no deductions or loss offset, or as 'Speculative
Business Income’, taxed at slab rates with limited expense claims and restricted
loss set-off/carry-forward provisions.” The former classification appears more
probable given the nature of the activity and recent tax trends for online gaming.
Loss Treatment: The treatment of losses varies drastically based on
classification, ranging from complete non-allowance (Sec 115BB) to limited set-off
and 4-year carry-forward (Speculative Business). Timely filing of ITR is crucial for
carrying forward any potential business losses.™

Emphasis on Risks:

Individuals engaging in binary options trading face a convergence of significant risks:

Legal Risk: Violation of FEMA and RBI regulations can lead to severe penalties.®
Financial Risk: Binary options are inherently high-risk instruments with a high
probability of capital loss, exacerbated by the potential for fraud and
manipulation on unregulated platforms.’

Tax Risk: The ambiguity in tax classification creates uncertainty and potential for
disputes with tax authorities. The likely application of Section 115BB, with its
denial of loss offset, represents a significant financial detriment. Non-compliance
with reporting and advance tax obligations can lead to penalties and interest."

Recommendations:

1.

Seek Professional Advice: Given the legal complexities, FEMA implications, and
tax ambiguities, it is strongly recommended that any individual considering or
already engaged in binary options trading consult with a qualified Chartered
Accountant (CA) and potentially a lawyer specializing in FEMA and financial
regulations. They can provide personalized advice based on the individual's
specific circumstances, assist with correct tax reporting, and advise on managing
the associated risks.?

Consider Regulated Alternatives: Indian residents seeking to participate in
financial markets should explore legally permitted and regulated avenues. These
include investing or trading in equities on recognized stock exchanges (NSE,
BSE), participating in regulated Futures & Options (F&O) trading through
SEBI-registered brokers, investing in mutual funds, or other regulated
instruments. These options operate within a framework of investor protection and
have clearer, established tax rules.’

Exercise Extreme Caution: The combination of regulatory prohibition, lack of
investor protection, inherent high financial risk, and uncertain, potentially punitive



tax treatment makes binary options trading an extremely precarious activity for
Indian residents. The potential for quick profits is overshadowed by substantial
legal and financial dangers.

In conclusion, while the question of whether tax must be paid on binary options
trading in India is answered affirmatively, the surrounding legal and regulatory context
strongly advises against participating in such activities. The risks associated with
FEMA violations, platform fraud, and adverse tax consequences significantly outweigh
any perceived benefits. Adherence to Indian law and prioritizing financial safety would
lead individuals towards regulated financial market activities.
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