The Canadian Tax Treatment of Binary Options Trading:
Navigating Legal Prohibitions and Tax Principles

l. Introduction
A. Defining Binary Options

Binary options are a type of financial derivative characterized by their simplified,
all-or-nothing payout structure.' Unlike traditional options, a binary option contract
does not grant the holder the right to buy or sell the underlying asset.? Instead, it
functions as a wager on a "yes or no" proposition regarding the future price
movement of an underlying asset, such as a currency pair, stock index, commodity, or
even specific events.'

The core mechanism involves predicting whether the price of the underlying asset will
be above or below a specific price (the strike price) at a predetermined expiration
time.? This expiration time is often extremely short, ranging from minutes or hours to
days.? If the trader's prediction is correct ("in the money"), they receive a fixed,
predetermined payout, often expressed as a percentage of the amount wagered.? If
the prediction is incorrect ("out of the money"), the trader typically loses their entire
investment.’
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Key characteristics distinguish binary options:

e Binary Outcome: Only two possibilities exist at expiration - a fixed payout or a
total loss of the premium paid.”

e Fixed Risk/Reward: The potential profit and maximum loss are known before
entering the trade.?

e Automatic Exercise: Binary options exercise automatically at expiration; the
holder makes no further decisions.’

e No Underlying Ownership: Trading binary options involves speculating on price
movements without owning the actual underlying asset.?

Due to their structure, rapid expiry times, and marketing focus on simplicity and quick
returns, binary options are frequently compared to gambling rather than traditional
investing.'

B. The Canadian Regulatory Context: A Critical Caveat

Before delving into the tax implications, it is imperative to understand the legal status
of binary options in Canada. Advertising, offering, selling, or otherwise trading
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binary options with a term to maturity of less than 30 days with or to any
individual is illegal in Canada." This prohibition is enforced under Multilateral
Instrument 91-102 (Ml 91-102), implemented by the Canadian Securities
Administrators (CSA), the umbrella organization for Canada's provincial and territorial
securities regulators.

Crucially, no person or company is registered or authorized to market or sell
these specific binary options products to individuals in Canada.” Consequently,
any platform offering such products to Canadians is operating outside of Canadian
securities laws regarding these instruments. These platforms are typically based
offshore, are unregistered, and are frequently associated with fraudulent activities.’
This legal context significantly impacts the practicalities of trading and tax
compliance.

C. Report Objective and Scope

This report analyzes the likely Canadian federal income tax treatment of gains and
losses realized by individual Canadian residents from trading binary options. Given the
legal prohibition and the absence of specific guidance from the Canada Revenue
Agency (CRA) on binary options, this analysis relies on interpreting existing principles
within the Income Tax Act (Canada) (the "Act") and established CRA administrative
positions concerning analogous activities, such as securities trading, cryptocurrency
transactions, and gambling.

The scope is limited to federal income tax implications for individual Canadian
residents. Provincial income tax generally aligns with federal treatment but is not
discussed in detail. The analysis acknowledges the inherent uncertainty stemming
from the regulatory environment and lack of direct precedents.

D. The Role of the Canada Revenue Agency (CRA)

The Canada Revenue Agency (CRA) is the federal body responsible for administering
Canada's tax laws, including the Income Tax Act and parts of the Excise Tax Act.” The
CRA collects taxes for the federal government and most provincial and territorial
governments, administers various benefit programs, and ensures compliance with tax
legislation through activities such as audits, investigations, and enforcement actions.?
All tax reporting and payment obligations related to binary options trading fall under
the CRA's purview.

ll. Legal and Regulatory Status of Binary Options in Canada



A. CSA Multilateral Instrument 91-102 Explained

Effective December 12, 2017, the CSA implemented Multilateral Instrument 91-102
Prohibition of Binary Options (Ml 91-102) across all Canadian provinces and territories
(with British Columbia adopting similar prohibitions).” The instrument explicitly makes
it illegal to advertise, offer, sell, or otherwise trade a "binary option" with a term to
maturity of less than 30 days with or to an individual.”

The instrument defines a "binary option" broadly as a contract or instrument providing
for only: (a) a predetermined fixed amount if the underlying interest meets one or
more predetermined conditions, and (b) zero or another predetermined fixed amount
if the underlying interest does not meet those conditions." This definition is intended
to capture various products marketed under different names (e.g., all-or-nothing
options, digital options, fixed-return options) but sharing the core characteristics.’
The prohibition extends to trading with entities created solely for trading binary
options, preventing circumvention of the rules."

B. Rationale for the Ban

The CSA implemented the ban primarily to protect Canadians from widespread
investment fraud.” Binary options were identified as the leading type of investment
fraud facing Canadians at the time, generating hundreds of complaints annually."
Regulators deemed these products inherently high-risk and unsuitable for retail
investors due to their structure and the prevalence of associated scams.” The ban
aimed to send a clear message about the illegality and unsuitability of these products
and disrupt their distribution, often facilitated by unregistered offshore platforms
engaging in fraudulent practices."

C. Implications for Traders

The direct consequence of MI 91-102 is that any Canadian individual engaging with
platforms offering short-term binary options is dealing with entities operating illegally
within the Canadian regulatory framework for these specific products.

Beyond the inherent financial risk of losing the invested capital, traders face
significant additional risks associated with these often-fraudulent offshore platforms.
These include:

Refusal to credit customer accounts or reimburse funds.*

Manipulation of trading software to ensure customer losses.*

Identity theft through the collection of personal and financial information.*
Difficulty or impossibility of recovering funds, as perpetrators are typically outside



Canadian jurisdiction and operate anonymously."

D. Recent Enforcement Examples

Regulatory bodies continue to monitor activities related to binary options. For
instance, the Ontario Securities Commission (OSC) recently settled with the operators
of Polymarket, a crypto-based prediction market.*° While involving cryptocurrency,
the platform offered event-based bets structured as binary options to retail investors,
breaching the prohibition. This case underscores ongoing regulatory attention to
instruments structured as binary options, regardless of the underlying asset or
platform technology.*®

E. Legal Status Creates Tax Compliance Hurdles

The illegal status of offering short-term binary options to individuals in Canada
creates significant practical difficulties for tax compliance. Because legitimate,
registered Canadian brokers are prohibited from offering these products under Ml
91-102 ", traders must necessarily turn to offshore platforms.” These offshore entities
are not subject to Canadian regulations and do not issue the standard Canadian tax
reporting slips, such as the T5008 Statement of Securities Transactions, that
domestic brokers provide for conventional securities trades.*

The absence of regulated intermediaries and standard tax reporting means the entire
responsibility for meticulously tracking every single transaction detail falls upon the
individual taxpayer. This includes recording the date, time, underlying asset, premium
paid (cost base), payout received (proceeds), and the relevant currency exchange
rates for valuation in Canadian dollars for every trade executed.® This contrasts
sharply with trading conventional securities through Canadian brokers, where T5008
slips provide a summary of dispositions.** The increased complexity and manual
tracking required for binary options significantly elevate the risk of errors or omissions
in tax filings, which could attract scrutiny from the CRA. Furthermore, the
questionable nature of many platforms may make obtaining reliable records difficult or
impossible.”

lll. Canadian Taxation Fundamentals: Income, Capital, or
Gambling?
A. The Income Tax Act Framework

Under Canada's Income Tax Act, residents are taxed on their worldwide income.** The
Act defines income by reference to specific sources, primarily including income from
employment, business, property, and fifty percent of net capital gains.** When



property, including financial instruments, is disposed of, the resulting gain or loss
must be characterized for tax purposes. The critical distinction often lies between
treating the gain or loss as arising on account of capital versus on account of income
(business or property).

B. Capital Gains Treatment

A capital gain arises from the disposition of "capital property".*® Capital property
generally includes assets held for investment purposes, such as stocks, bonds, mutual
funds, and real estate not held as inventory.*® When capital property is sold for more
than its adjusted cost base (ACB) plus disposition costs, a capital gain results.

Currently, only 50% of a net capital gain is included in the taxpayer's income for the
year (this portion is called the "taxable capital gain").*? This taxable amount is then
subject to tax at the individual's marginal tax rate. (Note: The federal government has
proposed changes to increase the inclusion rate to two-thirds for capital gains
realized above a certain threshold, effective June 25, 2024, but these changes were
not yet enacted law at the time of writing *°). Capital gains and losses are reported on
Schedule 3, Capital Gains (or Losses), and the net taxable capital gain is included on
line 12700 of the T1 Income Tax and Benefit Return.*

C. Business Income Treatment

Income earned from carrying on a business is fully taxable.*® The definition of
"business" in the Act includes "an adventure or concern in the nature of trade." This
means that even activities that fall short of constituting a traditional ongoing business
can be treated as business activity for tax purposes if they have speculative
characteristics and are undertaken with a profit motive, similar to a commercial deal.*?
Frequent trading of securities or derivatives with the intention of profiting from
short-term price fluctuations is often considered business activity.*

If trading activities are classified as a business, 100% of the net profit is included in
income and taxed at the individual's marginal tax rate.*® Business income and
expenses are reported on Form T2125, Statement of Business or Professional
Activities.”! Legitimate expenses incurred to earn business income are deductible,
subject to specific limitations in the Act.*

D. Gambling Winnings/Losses Treatment

The tax treatment of gambling depends on whether it is considered a source of
income. For casual or amateur gamblers, winnings are generally treated as
non-taxable windfalls, as there is no "source” of income under the Act.*



Correspondingly, losses incurred from casual gambling are considered personal
expenses and are not deductible against any income.*

However, if a taxpayer engages in gambling in a sufficiently organized and systematic
manner, with an expectation of profit and employing skills in a way that resembles a
commercial enterprise, the CRA and the courts may consider the activity to be a
business.® In such cases, the net winnings would be fully taxable as business income,
and losses would be deductible as business losses.* The threshold for classifying
gambling as a business is generally high and depends heavily on the specific facts,
including the degree of skill involved versus chance, the system employed, and the
taxpayer's demonstrated intention to operate commercially.** Recent court decisions
involving poker players highlight the fact-specific nature of this determination.®

E. The Critical Financial Impact of Classification

The distinction between capital gains, business income, and gambling winnings/losses
is not merely academic; it has significant financial consequences for the taxpayer.
Treating gains as capital results in only half the profit being subject to tax compared
to business income treatment (50% inclusion vs. 100% inclusion).** For example, a
$10,000 net gain treated as capital results in $5,000 being added to taxable income,
while the same gain treated as business income adds the full $10,000 to taxable
income.

Furthermore, the rules for deducting losses differ dramatically. Allowable capital
losses (50% of the capital loss) can generally only be used to offset taxable capital
gains.” If there are insufficient capital gains in the current year, the net capital loss
can be carried back three years or forward indefinitely, but only to apply against
taxable capital gains in those other years.* In contrast, business losses (also known
as non-capital losses) are fully deductible (100%) against any source of income in the
current year, such as employment income, investment income, or other business
income.*” Unused non-capital losses can generally be carried back three years and
forward twenty years against any income.>> Casual gambling losses, however, are
entirely non-deductible.*® Therefore, the classification dictates not only the tax rate on
gains but also the utility and value of any losses incurred.

IV. Determining Tax Treatment: Capital Gains vs. Business Income
A. CRA's Case-by-Case Approach

The CRA does not have specific published rules addressing the tax treatment of
binary options. Instead, it relies on general principles established through legislation
and jurisprudence, primarily developed in the context of traditional securities trading



and, more recently, applied to crypto-assets.® The determination of whether gains or
losses from trading activities are on account of capital or income is a question of fact,
decided on a case-by-case basis.* A taxpayer's intention at the time of acquiring the
property is a key factor, but intention is assessed objectively based on the taxpayer's

conduct and the surrounding circumstances.”'

B. Key Factors Considered by CRA

The CRA and Canadian courts consider several factors to determine whether a
taxpayer's transactions in securities or similar instruments constitute a business (or an
adventure in the nature of trade) or are on capital account. No single factor is
decisive; rather, the overall pattern of conduct is evaluated.”' Key factors include “°:

1. Frequency of Transactions: A high volume of purchases and sales points
towards business activity.

2. Period of Ownership (Holding Period): Short holding periods (e.g., minutes,
hours, days, weeks) are characteristic of trading for short-term profit (business),
whereas longer holding periods suggest investment intent (capital).

3. Knowledge of Securities Markets / Trading Experience: Greater knowledge,
experience, or skill in the markets suggests a more business-like approach.

4. Time Spent: Significant time devoted to researching, analyzing, and executing
trades indicates business activity.

5. Financing: Borrowing funds specifically to finance trading activities can be an
indicator of business intent.

6. Advertising / Nature of Operations: Actively marketing trading services or
setting up a formal business structure points clearly to a business. (Less relevant
for individuals trading for their own account).

7. Intention at Time of Acquisition: The primary test is whether the taxpayer
acquired the property with the principal intention of reselling it at a profit in the
short term (business) or holding it for long-term appreciation and income
generation (capital).

C. Application to Binary Options Trading

When these factors are applied to the typical characteristics of binary options trading,
a strong argument emerges for classification as business activity:

e Frequency: Binary options trading often involves numerous transactions within
short periods (daily or even hourly).?

e Holding Period: By definition, binary options have very short, predetermined
expiration times, often less than a day.? This aligns squarely with the short holding
period criterion for business income.



¢ Intention: The structure of binary options (fixed short term, fixed payout/loss)
makes them inherently speculative instruments designed for short-term profit
attempts, not long-term investment.” The intention is almost invariably
resale/disposition (via expiry) at a profit.

e Time Spent / Knowledge: Active traders likely dedicate significant time and may
develop or claim specialized knowledge or strategies, further supporting a
business classification.”

Even if trading is not the taxpayer's primary occupation, the speculative nature and
quick turnover inherent in binary options could lead the CRA to classify the activity as
an "adventure or concern in the nature of trade," resulting in business income
treatment.

D. Binary Options Trading Patterns Lean Heavily Towards Business Income (If Not
Gambling)

Considering the CRA's established criteria, the typical pattern of binary options
trading aligns strongly with the indicators of business activity. The high frequency of
trades ?, the intrinsically short holding periods dictated by the contract terms ?, and
the clear intention of realizing short-term gains based on price fluctuations ? all point
away from capital treatment and towards income treatment. Unless the activity is
classified as gambling (discussed below), the application of the CRA's multi-factor
test “° makes business income the most probable classification for anyone engaging
in more than sporadic binary options trading.

E. Table: Factors Influencing CRA Classification (Securities/Derivatives Trading)

The following table summarizes the factors commonly used by the CRA to distinguish
between capital and income treatment for securities and derivatives transactions, and
how they typically apply to binary options trading:

Transactions

infrequent trades

numerous trades

Factor Indication of Capital | Indication of Likely Application
Account Income Account to Typical Binary
(Business) Options Trading
Frequency of Low frequency, High frequency, High Frequency

(Income Account)

Holding Period

Long (months or
years)

Short (minutes,
hours, days, weeks)

Very Short (Income
Account)




Intention at Long-term Resale at a profit, Short-term
Acquisition investment, income short-term Speculation/Profit
stream speculation (Income Account)
Knowledge/Skill General investor Specialized Variable, but active
knowledge knowledge, trading traders often claim
expertise skill (Income Account
leaning)
Time Spent Minimal Significant time spent | Significant for active
research/activity on research/trading traders (Income
Account)
Financing Personal funds Borrowed funds used Variable (Potentially
for trading Income Account if
borrowed)
Nature of Asset Traditional Highly speculative Highly Speculative
investments instruments (Income Account
(stocks/bonds) leaning)

V. The Gambling Consideration
A. Binary Options Structure and Gambling Analogies

The fundamental structure of binary options—placing a fixed amount at risk based on
a yes/no outcome over a short period, resulting in either a predetermined payout or
total loss—bears a strong resemblance to a wager or bet.' This "all-or-nothing"
characteristic " naturally invites comparison to gambling activities, where money is

staked on events with uncertain outcomes.

B. CRA's Position on Gambling

As noted earlier, the CRA generally treats winnings from casual gambling as
non-taxable windfalls, and losses as non-deductible personal expenses, because the
activity is not considered a "source of income".** However, this changes if the
gambling activity is pursued in a manner that constitutes a business. The courts have
held that gambling can be a source of business income if it involves a systematic
approach, significant skill (where applicable to the game), and is carried on with a
reasonable expectation of profit or clear commercial intent.* The determination is
highly fact-dependent, as illustrated by recent Tax Court cases involving professional
poker players, where some were found to be carrying on a business while others were




not, based on factors like organization, skill application, and overall commerciality.*

C. Likelihood of Binary Options as Gambling for Tax Purposes

Applying the gambling framework to binary options trading presents challenges.
Could frequent binary options trading be considered "casual gambling"? This seems
unlikely if the activity is regular, systematic, and undertaken with the primary goal of
making money, as these factors point towards business intent rather than a mere
hobby or pastime.

Could it be considered a gambling business? This would require demonstrating a
business-like operation, potentially involving significant skill and a system aimed at
generating profits consistently. However, the extremely short timeframes, the potential
for platform manipulation #, and the inherent market unpredictability might make it
difficult to argue that success relies predominantly on skill rather than chance,
especially for the types of short-term contracts banned in Canada.

D. Gambling Classification is Possible but Uncertain and Potentially Double-Edged

While the "betting" nature of binary options makes the gambling classification
theoretically plausible, its practical application and tax consequences are uncertain. If
a taxpayer successfully argued their activity was purely casual gambling, any gains
would be tax-free, which appears advantageous.* However, the significant downside
is that all losses would be non-deductible personal expenses.* Given the high-risk
nature and frequency of losses in binary options, this could be highly unfavorable.

Conversely, if the trading activity is deemed systematic and profit-motivated enough
to constitute a gambling business, the outcome mirrors that of regular business
income treatment: net profits are 100% taxable, and net losses are deductible as
business losses.® Therefore, achieving a "business gambling" classification offers no
tax advantage over the more straightforward "trading business" classification
discussed earlier. Attempting to claim frequent, profit-seeking trading as "casual”
gambling to avoid tax on gains while ignoring the non-deductibility of losses would
likely face significant challenges from the CRA, as the objective factors (frequency,
time, intent) would point towards a business source.*°

E. Table: Comparative Tax Treatment Summary

The following table summarizes the key tax implications under the potential
classifications:



Feature Capital Gains Business Casual Business
Treatment Income Gambling Gambling
Treatment Treatment Treatment
Taxable 50% (Inclusion 100% 38 0% 100% 3°

Portion of Gain

Rate) *

(Non-taxable) *°

Loss 50% (Allowable 100% (Business 0% 100% (Business
Deductibility Capital Loss) *° Loss) *' (Non-deductible | Loss)*®

) 35)
Losses Offset Taxable Capital Any Source of Not Applicable Any Source of
Against Gains Only *’ Income ¥’ Income *°
Reporting Form | Schedule 3 ¢ Form T2125 ' Not Reported Form T2125 '
(Primary)
Record Required for all Required for Recommended Required for
Keeping transactions 2 income & (if audited) income &

expenses 3

expenses 33

VI. Reporting Gains and Losses on Canadian Tax Returns

A. Reporting as Capital Gains/Losses

If a taxpayer concludes, based on their specific facts, that their binary options activity
should be treated as being on capital account (which, as discussed, is less likely for
typical trading patterns), the reporting follows standard procedures for capital
property. Each disposition (i.e., each option expiry or closing) results in a capital gain
or loss calculated as Proceeds of Disposition minus the Adjusted Cost Base (ACB) and
any reasonable costs of disposition.*® For binary options, the proceeds are the fixed
payout received (if any), and the ACB is the premium paid for the option. These
transactions must be aggregated and reported on Schedule 3, Capital Gains (or
Losses).* The net capital gain for the year is calculated, and 50% of this amount (the
taxable capital gain) is reported on line 12700 of the T1 Income Tax and Benefit
Return.®

B. Reporting as Business Income/Losses

If the activity is classified as a business (including a potential gambling business), the
taxpayer must report the income using Form T2125, Statement of Business or
Professional Activities.*' On this form, the taxpayer reports gross income and deducts



eligible business expenses. For trading activities, the "gross income" effectively
represents the total proceeds from winning trades, and the "cost of goods sold"
equivalent represents the cost of the options that expired worthless or resulted in
losses. The net income (or loss) calculated on Form T2125 is then reported on the
relevant lines of the T1 return (e.g., line 13500 for net business income).

Potential deductible expenses for a trading business might include direct costs like
specialized data feeds or trading software subscriptions, and potentially a portion of
home office expenses if the stringent conditions set by the CRA are met. However, the
premium paid for each binary option itself is generally treated as the cost base or cost
of inventory for that specific transaction, netted against the proceeds, rather than a
separate operating expense deducted against overall gross income.

C. Practical Reporting Challenges

Reporting binary options transactions presents unique practical difficulties primarily
due to the nature of the platforms used:

e Lack of T5008 Slips: As established (Insight II.E), traders will not receive T5008
slips from the typically offshore, unregistered platforms facilitating these trades."
This means taxpayers cannot rely on broker-provided summaries and must
compile all transaction data themselves.*’

e Valuation: Transactions may occur in foreign currencies or even
cryptocurrencies. The CRA requires reporting in Canadian dollars (CAD).
Taxpayers must determine the Fair Market Value (FMV) in CAD for both the cost
(premium paid) and the proceeds (payout received) at the time of each
transaction.® This requires using a reasonable and consistently applied exchange
rate for the specific date and time of each transaction.* Obtaining accurate
historical exchange rates for numerous transactions can be burdensome.

e Record Keeping: The absence of standard reporting necessitates meticulous
and contemporaneous record-keeping by the taxpayer.* Records should detail
every trade: date, time, underlying asset, contract specifics (strike price, expiry),
premium paid (cost), payout received (proceeds), transaction IDs, currency used,
and the CAD equivalent value at the time of the transaction.* Maintaining such
detailed records, especially for high-frequency trading, is critical but challenging.

D. Consistency is Key

Given the ambiguity and the CRA's case-by-case approach, consistency in reporting
is paramount. A taxpayer should carefully assess their specific trading patterns
against the CRA's criteria “° and adopt a defensible filing position (likely business
income for most active traders, or potentially capital if activity is genuinely sporadic



and investment-like, or gambling if facts strongly support it). This chosen
classification should then be applied consistently across all transactions and from one
year to the next. Arbitrarily switching between classifications — for example, reporting
gains as capital (50% taxable) in profitable years and losses as business (100%
deductible against other income) in losing years - is a significant red flag for the CRA.
Such inconsistency undermines the taxpayer's assertion regarding the nature of the
activity and suggests tax motivation rather than a factual basis, increasing the
likelihood of reassessment upon audit. Consistent reporting provides evidence
supporting the taxpayer's interpretation of their activities' intent and nature.

VIl. Tax Treatment of Losses

The tax treatment of losses incurred from binary options trading depends directly on
how the activity is classified.

A. Allowable Capital Losses

If the trading is treated as being on capital account, 50% of any capital loss is an
"allowable capital loss".”* These allowable capital losses incurred in a year must first
be used to offset any taxable capital gains realized in the same year.* If allowable
capital losses exceed taxable capital gains in the year, the excess results in a "net
capital loss".*°

A net capital loss cannot be deducted against other sources of income like
employment or interest income (with very limited exceptions, such as upon death).*’
However, it can be carried back up to three previous tax years or carried forward
indefinitely to be applied against taxable capital gains in those other years.*” Form
T1A, Request for Loss Carryback, is used to apply losses to prior years.*” Adjustments
may be needed when applying losses between years with different capital gains
inclusion rates.*

B. Business Losses (Non-Capital Losses)

If the trading activity is classified as a business, any net loss incurred is a business
loss, which forms part of the taxpayer's "non-capital loss" for the year.*' Unlike capital
losses, a non-capital loss can be deducted against any other source of income
reported on the tax return in the current year, potentially reducing overall tax payable
significantly.*

If the non-capital loss exceeds other income in the current year, the unused portion
can generally be carried back three years and carried forward twenty years to offset



income in those years.* Form T1A is used for carrybacks.>

C. Gambling Losses
As previously discussed:

e If the activity is deemed casual gambling, losses are considered personal
expenses and are not deductible against any income.*

e |If the activity constitutes a gambling business, losses are treated as business
losses and follow the rules outlined in VII.B (deductible against any income, with
carryback/carryforward provisions).*

D. Superficial Loss Rules

The superficial loss rules primarily apply to capital property.>® They deny the
recognition of a capital loss if the taxpayer, or an affiliated person, acquires identical
property within 30 calendar days before or after the disposition date and still owns
the identical property at the end of that 61-day period.*® While designed mainly for
traditional securities like stocks and bonds, it is theoretically possible, though perhaps
unlikely and difficult for the CRA to track, that these rules could be argued to apply if
a trader disposes of a binary option contract at a loss and immediately acquires
another contract considered "identical" (e.g., same underlying asset, strike price,
direction, and very similar expiry). Given the unique nature and fixed expiry of each
binary option contract, proving identicality might be difficult. The very short-term
nature of most binary options might also make the 30-day window less relevant than
for longer-term investments. These rules do not apply to losses treated as business
losses.

E. Allowable Business Investment Losses (ABIL)

An Allowable Business Investment Loss (ABIL) provides special treatment for losses on
shares or debt of a "small business corporation".”” An ABIL can be deducted against
any source of income, similar to a non-capital loss, but has different carryover rules
(10-year carryforward before becoming a net capital loss).” This category is generally
not relevant to typical binary options trading, as it does not involve investments in the
shares or debt of qualifying Canadian small business corporations.®’

F. Platform Fraud Complicates Loss Claims

A significant practical issue arises from the high incidence of fraud associated with
binary options platforms.’ Even if binary options losses qualify as deductible business
losses or allowable capital losses under tax rules, the taxpayer bears the burden of
proving to the CRA that a genuine loss occurred and substantiating its amount. If a



platform engaged in fraudulent activities, such as manipulating trade outcomes “ or
simply absconding with deposited funds *, it may be extremely difficult for the
taxpayer to provide credible documentation supporting a legitimate trading loss. If the
platform disappears or refuses to provide records, the taxpayer may lack the
necessary evidence to support their loss claim during a CRA audit. The CRA could
potentially disallow claimed losses if they cannot be adequately substantiated or if the
entire activity is viewed as participation in a fraudulent scheme rather than bona fide
(though high-risk) trading.

VIil. Key Considerations and Seeking Professional Advice

A. Recap of Risks

Engaging in binary options trading involves multiple layers of risk for Canadian
residents:

e Legal Risk: Participating in the market for short-term binary options involves
dealing with platforms that are illegally offering these products to individuals in
Canada under Ml 91-102."

e Platform Risk: The overwhelming majority of platforms operate offshore, are
unregistered in Canada, and have a documented association with fraudulent
practices, including potential loss of funds and identity theft.’

e Financial Risk: Binary options are inherently high-risk, speculative instruments
where the probability of losing the entire invested amount on any given trade is
significant.’

B. Tax Uncertainty and Burden of Proof

There is currently no specific legislation, CRA administrative policy, or published
Canadian court decision that directly addresses the income tax classification of gains
and losses from binary options trading. Taxpayers and their advisors must rely on
interpretations of general tax principles applied to the specific facts. The onus rests
entirely on the taxpayer to maintain adequate records and justify their chosen tax
treatment (capital, business, or gambling) if challenged by the CRA.*

C. Importance of Consistency

As highlighted previously, maintaining a consistent reporting position year-over-year
is crucial [Insight VI.D]. Choosing a defensible classification based on the facts and
applying it consistently strengthens the taxpayer's position should the CRA review
their filings.



D. Recommendation for Professional Advice

Given the legal complexities, the lack of specific guidance, the significant financial
risks, and the potential for substantial tax liabilities or disallowed losses, it is strongly
recommended that any Canadian resident who has engaged in binary options
trading consult with a qualified Canadian tax professional. An advisor
experienced in the taxation of financial derivatives and trading activities can help:

e Assess the individual's specific trading patterns and circumstances.

e Determine the most supportable tax classification (business income, capital
gains, or potentially gambling).

e Ensure accurate calculation and reporting of gains or losses.

e Advise on necessary record-keeping practices.

e Assist in responding to any CRA inquiries or audits.

IX. Conclusion

A. Summary of Likely Tax Treatment

The Canadian income tax treatment of binary options trading remains uncertain due
to the lack of specific guidance and the illegal nature of the offerings in Canada.
However, based on existing tax principles and CRA administrative practices applied to
similar activities:

e Business Income: This appears to be the most likely classification for
individuals engaging in regular, systematic binary options trading. The typical
characteristics—high frequency, very short holding periods, speculative intent,
and significant time commitment—strongly align with the CRA's criteria for
business activity. Under this treatment, net gains are 100% taxable, and net
losses are fully deductible against other sources of income, subject to carryover
rules.

e Capital Gains: Classification as capital gains/losses is less likely for typical
binary options trading patterns. It would require demonstrating infrequent activity
and a primary intention consistent with long-term investment, which is difficult
given the nature of these instruments. If applicable, 50% of net gains are taxable,
and allowable losses primarily offset only capital gains.

e Gambling: While structurally similar to gambling, classification depends on the
specifics. Casual gambling results in tax-free gains but non-deductible losses, a
position potentially difficult to sustain for frequent traders. Business gambling
leads to 100% taxable gains and deductible losses, effectively mirroring the
outcome of regular business income treatment.



B. Final Warning

Individuals considering or involved in binary options trading must be acutely aware of
the significant risks. The platforms offering these products to Canadians are operating
illegally with respect to those offerings, are often based offshore, and are frequently
associated with fraud. Beyond the high potential for financial loss inherent in the
product itself, traders face risks of platform manipulation, fund theft, and identity
theft.

From a tax perspective, the lack of clear guidance necessitates careful consideration
and consistent reporting, backed by meticulous record-keeping. The analysis
presented in this report is based on the interpretation of current Canadian tax law and
CRA administrative positions but does not constitute definitive legal or tax advice for
any specific individual's situation. Professional tax advice tailored to one's
circumstances is essential for navigating this complex and high-risk area.
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